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Following California’s recent enactment of A.B. 1493 (the “Pavley Bill”), which requires the California Air Resources Board (“CARB”) to issue regulations limiting greenhouse gas (“GHG”) emissions from automobiles, officials and activists in other states have started asking how they might be able to enact similar legislation and regulations.  This memo is designed to answer the basic questions as to how other states can also regulate automobile GHG emissions.   

California’s Authority to Set Its Own Vehicle Emission Standards


As background, Section 209(a) of the Clean Air Act expressly prohibits any state from establishing motor vehicle emission standards.  Since 1967, however, Section 209(b) has specifically exempted California from this preemption, allowing that state to adopt vehicle emission standards that are more stringent than the federal ones. When California exercises this power, the state must apply to the federal Environmental Protection Agency for a “waiver of preemption.”  EPA is permitted to deny California a waiver only in very limited circumstances.  EPA has never yet denied California a waiver. (A more detailed discussion of California waivers is beyond the scope of this memorandum.)  


Section 177 of the Act allows most other states to copy California’s standards.  This memorandum explores the requirements other states must follow in adopting California standards.  Provided they meet these requirements, such states require no further approval or waiver from EPA.

Which states can adopt California’s automobile emission standards?


Section 209 of the Clean Air Act forbids any state except California from adopting or enforcing its own auto emission standards.  However, Section 177 of the Act allows any state that does not meet one of the National Ambient Air Quality Standards (“NAAQS”) to adopt California’s auto emission standards.  NAAQS exist for six “criteria” pollutants:  carbon monoxide, nitrogen dioxide, ozone, lead, sulfur dioxide and particulate matter (“PM”).


The following states are eligible to adopt California’s auto emissions standards under Section 177 because at least part of each such state is in “nonattainment” of one or more of these NAAQS:
 

Alabama



Arizona

Colorado

Connecticut

Delaware

District of Columbia

Georgia

Guam

Idaho

Illinois

Indiana

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Minnesota

Missouri

Montana

Nevada

New Hampshire

New Jersey

New Mexico

New York

Ohio

Oregon

Pennsylvania

Puerto Rico

Rhode Island

Texas

Utah

Vermont

Virginia

Washington

Wisconsin

Wyoming

In addition, EPA will soon redesignate areas of 8 other states to nonattainment for ozone, due to a change from the 1-hour to 8-hour standard.

Following redesignation and EPA approval of a state SIP, the following states will also be able to adopt California emission standards:

Arkansas

Florida

Michigan

Mississippi

North Carolina

Oklahoma

South Carolina

Tennessee


For the remainder of this memo, we use the term “177 State” to mean any state that is now, or will be in the future, eligible to adopt California’s auto emission standards.  

Finally, EPA regulations for model years 2004 and later allow auto dealers in any state that borders a 177 State that has adopted California standards to sell California-certified cars as well.

If Section 177 makes nonattainment of one of the NAAQS a condition for adopting California’s emission standards, how can Section 177 be used to adopt GHG standards?


There are two answers to this question.  First, as described more fully below, a 177 State must adopt all of California’s emission standards as a package.  That package contains California’s Low Emission Vehicle II (“LEV II”) standards, which include limits addressed to the “criteria” pollutants or their precursors (e.g., hydrocarbons and oxides of nitrogen).
  When a 177 state adopts the LEV II and GHG standards as a package, it satisfies any required linkage to attainment of NAAQS.  

Second, reducing global warming pollution will itself contribute to meeting the ozone NAAQS, and may also help meet the PM NAAQS.  Scientific data show, for example, that global warming worsens ozone smog: “Higher surface temperatures are conducive to the formation of ground-level ozone, particularly in urban areas such as Atlanta and New York City.”
 

May a 177 State adopt only California’s GHG standard?


No.  As noted above, a 177 State must adopt all of California’s emissions standards as a package.  Section 177 is based on the idea that automakers will not have to cope with more than two sets of emissions standards, i.e., federal standards and California standards.  If a 177 State were to adopt California’s GHG standard but not the rest of the California standards, this would result in what Section 177 calls a “third vehicle”, a car which would have to meet California’s standards for some pollutants, but federal standards as to other ones.  Section 177 guarantees the automakers that they will not have to meet more than two regulatory regimes by explicitly prohibiting any requirements that result in such “third vehicles”.


When California’s GHG standard takes effect in model year 2009, California standards will include both the LEV II and GHG standards.  Consequently, a 177 state must adopt the whole package.

May a 177 State adopt California’s emissions standards, but not the Zero Emission Vehicle (“ZEV”) sales mandate?


Legally no, because EPA and two federal appellate courts have determined that the ZEV sales mandate is an “emission standard” under Section 177 that a state must adopt along with the rest of California’s standards.  AAMA VI, 208 F.3d 1, 6-7 (1st Cir. 2000); MVMA VII, 152 F.2d 196, 200-201 (2d Cir. 1998).  As a practical matter, however, several 177 States (Vermont, Pennsylvania, and Maine) have been able to ignore this limitation and leave the ZEV mandate out of their regulations. The automakers have not been willing to sue these states for excluding the ZEV sales mandate, and environmental groups have not chosen to risk losing the LEV II standards on the basis that they are incomplete without the ZEV mandate.       

May a 177 State adopt California emissions standards, but without California’s “fleet average” provision?


Certain California LEV II standards (e.g., the “NMOG” standard covering non-methane hydrocarbons) are set in the form of a sales-weighted average to be met across a manufacturer’s entire new car fleet.  GHG standards are also likely to be set in the form of a new vehicle fleet average requirement.   

It is clear that a 177 State may adopt these fleet average standards.  The question is whether a 177 State may ignore the fleet averaging and simply elect to require that any vehicle sold within its borders must be a vehicle certified for sale in California.  This approach may be more attractive in states that have a significantly different mix of vehicle models than California.

States have chosen each path in the past.  For example, when Massachusetts adopted the original LEV standards, it did not adopt the NMOG fleet average.  Rather, it required that only California-certified cars could be sold and registered in the state.  New York, on the other hand, adopted the NMOG fleet average standard.

Adopting LEV II or GHG standards without California’s fleet averaging provisions probably would violate Section 177’s requirement that a 177 State adopt standards “identical” to California’s.
  But, like the ZEV sales mandate, it is unclear whether either side would challenge the failure of a 177 State to include the fleet averaging provision.  The auto industry did not challenge Massachusetts on this issue in the example above.  

May the nine states that agreed not to adopt California standards as part of the 1998 National Low Emission Vehicle (“NLEV”) Program adopt California’s LEV II and GHG standards?


Yes.  These nine states (Connecticut, Delaware, Pennsylvania, Maryland, New Hampshire, New Jersey, Rhode Island, Virginia and the District of Columbia) agreed to forebear from adopting California standards only through model year 2006 (63 Fed. Reg. 931 (January 7, 1998)).  When GHG standards take effect in model year 2009, this limitation will no longer apply.    

When may a 177 State adopt the California GHG standard?


177 States may adopt California’s emission standards as soon as CARB promulgates them.  However, Section 177’s “leadtime” requirement bars states from enforcing such standards until the model year beginning two years after the date of adoption.  MVMA III, 17 F.3d 521, 533-534 (2d Cir. 1994).

“Model year” has a specific technical meaning under Section 177; a given model year actually begins on January 2 of the previous calendar year.  In other words, in order for a 177 State to adopt California standards for model year 2009, the 177 State must adopt those standards before January 2, 2006.  40 C.F.R. 85.2301-2304. 

In which 177 States does current law already authorize adoption of California’s GHG standard?   In which states would additional legislation be needed?


We have examined the current laws of most of the northeastern and mid-Atlantic states that have adopted, or considered adopting, California standards in the past.  These laws provide a range of examples for future consideration.  They range from laws requiring the state’s executive branch to adopt California standards, to laws permitting the state’s executive branch to adopt them, to laws forbidding any such action without new legislation.  


a.  Mandatory adoption 

Massachusetts appears to have the most aggressive current statute.  It mandates that the state environmental protection agency:

adopt motor vehicle emissions standards based on the California's duly promulgated motor vehicle emissions standards of the state of California unless, after a public hearing, the department establishes, based on substantial evidence, that said emissions standards and a compliance program similar to the state of California's will not achieve, in the aggregate, greater motor vehicle pollution reductions than the federal standards and compliance program for any such model year.

Mass. Gen. Laws c. 111 s. 142K

Additionally, Mass. Gen. Laws c. 111 s. 142A, the general enabling statute for the state agency, empowers the agency to “adopt regulations . . .  to prevent pollution or contamination of the atmosphere” and has been used by the agency as authority for regulating CO2 emissions from coal fired power plants. See 310 Code Mass. Reg. 7.29.


b.  Authorizing adoption

Other Northeastern states have more often taken the course of “authorizing” their environmental agencies to opt-in to the California programs. In Maine, for example, the legislature stated that the “Board may adopt and enforce standards that meet the requirements of the federal Clean Air Act, Section 177.” 38 Maine Rev. Stat. Ann. 585-D.   


Connecticut’s legislation has taken a similar path, enacting a law stating that:

As part of the state's implementation plan under the federal Clean Air Act, the Commissioner of Environmental Protection may establish a program to allow the sale, purchase and use of motor vehicles which comply with any regulations adopted by the commissioner which implement the California motor vehicles emissions standards for purposes of generating any emission reduction credits under said act.  Nothing in this section shall prohibit the Commissioner of Environmental Protection from establishing a program to require the sale, purchase and use of motor vehicles which comply with any regulations adopted by the commissioner which implement the California motor vehicle emissions standards.

Conn. Gen. Stat. Ann. §  22a-174g

A similar broad mandate, albeit without the specific reference to Section 177, can be found in the Vermont law used to support Vermont’s adoption of the California ZEV program. See 10 Vermont Stat. Ann. § 567.

Rhode Island takes the approach of generally empowering its agencies to adopt  “regulations . . .  relating to emission standards for new motor vehicles and new motor vehicle engines” and requires that such regulations “shall not be more stringent than the mandatory standards established by federal law or regulation.”  However, the agency is specifically empowered to go beyond the federal standard if “the regulations are needed for the attainment or maintenance of air quality standards.”   RI Gen. Laws 23-23-5 (22).  Such a determination underlies the Rhode Island adoption of the California LEV program and could support Rhode Island adoption of a 1493 program as well. 

In New Hampshire the agency is generally empowered to issue emissions regulations to prevent, abate, control, and limit “air pollution”.  See NH Rev. Stat. Ann. 125-C:4.   Presumably this broad authority would allow the agency to impose stricter emissions regulations than are currently in place.

The New York statute, Environmental Conservation Law §  19-0301 presents just as broad a mandate- providing authority for the agency to, “Formulate, adopt and promulgate, amend and repeal codes and rules and regulations for preventing, controlling or prohibiting air pollution in such areas of the state as shall or may be affected by air pollution.”  This authority has long been used to support New York adoption of California vehicle emissions standards. 


Delaware law gives DENREQ extremely broad authority to adopt auto emission standards, and it appears that new legislation would not be needed (Del. C. Title 7, § 6703):

The Department shall have the power to formulate and promulgate, amend and repeal codes, rules and regulations establishing standards and requirements for the control of air contaminants from motor vehicles. (7 Del. C. 1953, § 6703; 57 Del. Laws, c. 733.)
New Jersey law gives NJDEP extremely broad authority to adopt emissions regulations (NJPS Title 26:2C-8.1a.), and it appears that new legislation would not be needed:

The department, after consultation with the Director of the Division of Motor Vehicles, shall have the power to formulate and promulgate, amend and repeal codes, rules and regulations establishing standards and requirements for the control of air contaminants from motor vehicles.


c.  Prohibiting adoption


Pennsylvania would probably need to adopt specific legislation authorizing LEV II; its existing statute first specifically authorized the adoption of the LEV I standards, and then mandated the NLEV standards in lieu of LEV I.  Pennsylvania Code 126.401, 126.411-441.


Virginia law limits the State Air Pollution Control Board to adopt only certain measures authorized by the statute itself, which in turn are limited to I/M standards. Article 22, §§10.1-1307,  46.2-1176. 

� Specifically, Section 177 allows states with an approved State Implementation Plan (“SIP”) – i.e., a plan to achieve or maintain compliance with a NAAQS – to adopt California’s standards.  Vermont may also adopt California standards even though it is in attainment of all NAAQS because it is part of an “ozone transport region” established under Section 184 of the Act.





� EPA Greenbook (� HYPERLINK http://www.epa.gov/oar/oaqps/greenbk) ��www.epa.gov/oar/oaqps/greenbk)�, as of July 29, 2002.


� EPA AirTrends (� HYPERLINK http://www.epa.gov/oar/aqtrnd/pdffiles/9800AQU ��www.epa.gov/oar/aqtrnd/pdffiles/9800AQ�U_091201.pdf)


� CARB adopted the LEV II standards effective for MY 2004 and beyond, and submitted them to EPA for “waiver review” under Section 209 on May 30, 2001; EPA has not yet taken final action on this request, but will almost certainly approve them.





� Health Sector Contribution to the National Assessment on the Potential Consequences of Climate Variability and Change for the United States, Johns Hopkins University Bloomberg School of Public Health (2001) � HYPERLINK "http://iws1.jhsph.edu/nationalassessment-health/health_final.pdf" ��http://iws1.jhsph.edu/nationalassessment-health/health_final.pdf�





� In the past, CARB has put some emission standards in nonregulatory memoranda of agreement with the automakers, but courts have held that 177 States may not adopt such standards unless CARB formally adopts them as regulations.  AAMA VI, 208 F.3d at 8.  


� While this issue has not been litigated, this conclusion follows from the reasoning that both the First and Second Circuits used to decide that the ZEV sales mandate is an emission standard that 177 States are required to adopt.  MVMA VII, 152 F.2d at 200; AAMA V, 163 F.3d at 84; AAMA VI, 208 F.3d at 7.  
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